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EXECUTIVE SUMMARY

CONCLUSION
The rapid growth in the number of regulations contained in the
California Administrative Code, the existence of numerous rules and
regulations outside of the code, and the public concern regarding unnecessary and burdensome regulations suggest the need to establish a formal mechanism for reviewing administrative regulations.
The principal policy questions regarding the establishment of a
formal review process are:
regulations?

1) What governmental entity should review

2) What should be the scope of the review? 3) What

powers should reside in the reviewing entity? 4) What time constraints
should be established for the review? and 5) What cost is involved in
establishing an effective means of reviewinq regulations?

FINDINGS
1.

A review of regulations by the Legislature or the executive branch
appear to be the more workable options.

2.

The scope of regulations review varies considerably among the
states.

It is not clear if it is better to review all or only

selected regulations.

If a review of selected regulations is cho-

sen, one suggestion is to restrict the review to regulations
adopted pursuant to major legislation.

If the Legislature assigns

the regulations review function to an office in the executive
branch, the executive office should be required to inform and consult with legislative standing committees or research offices when
there are substantive concerns on major regulations.
1

3. The more effective regulations review programs are in those states
where the reviewing body has the authority to disapprove rules.
4.

The review process appears to work better in states that have
established a specific time limit for reviewing regulations.
A maximum of 90 days appears to be appropriate.

5.

A review of all proposed state regulations in California would
require a professional staff of between five and 20 persons at an
annual cost of $200,000 to $800,000 and a review of all proposed
and existing regulations would require between 10 and 40 personnelyears at an annual cost of $400,000 to $1,600,000.
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INTRODUCTION

issue

whether or not to

has captured nationwide attention.

ew
Thirty-four

ni

ve regulations
enacted a

legislative procedure to review regulations, dozens of bills have been proposed in the Congress regarding this issue, and no less than 14 bills
have been introduced in California during the 1977-78 and 1979-80
legislative sessions proposing the establishment of a formal review
process for administrative regulations.!
Between 1973 and 1978, the size of the California Administrative
Code, which contains formally adopted regulations of approximately 150
state agencies, has grown from 13,500 pages to over 27,000 pages. The
Administrative Code, however, does not contain all of the state•s administrative regulations.

Many rules and regulations are contained in

departmental manuals, directives, releases, guides, and bulletins (See
appendix 1).

Generally the public is not provided adequate notice or

an opportunity to comment on rules and regulations contained in these
publications.

Numerous complaints have been raised by the public about

unnecessary and burdensome regulations.
At the request of the Committee on Governmental Organization, the
Assembly Office of Research conducted a study of the subject of review
of administrative regulations between November 1978 and April 1979.
The study involved a literature search of the subject and a survey of
the 34 states that have a formalized process for legislative review
of administrative regulations.2 A questionnaire was sent to the
legislative committee or office that reviews the regulations and

3

another was sent to the executive office which either is responsible
for ensuring that the regulations are promulgated in conformance with
the state s Administrative Procedure Act (typical
1

the Secretary of

State) or which reviews the regulations for legal or constitutional
standing (the Attorney General•s Office).

Among the areas covered by

the survey were questions involving the authority, scope, purpose,
structure, powers, time, workload requirements, and effectiveness of
the review process.

Responses were received from 20 of the 34 legisla-

tive offices and 14 of the 34 executive offices.

(A detailed summary

of the survey responses from the legislative and executive offices is
contained in appendices 2 and 3.). To obtain details on the process
and effectiveness of executive review of regulations, telephone intervies were made of the legislative and executive offices in the two states where the Governor reviews departmental regulations.
In addition to the survey of the states, interviews were conducted
with individuals in the executive

branc~,

the Legislature and the pri-

vate sector in California regarding their concerns and suggestions
about reviewing regulations.

4

PROCEDURES

CURRENT CALI

Mo

ons of state

i es are su

ect

Administrative Procedure Act (APA),
11528. Section 11371 defines

ons 1

"regulation~~

as

rule, regulation,

order, or standard of general application or the amendment, supplement
or revision of any such rule, regulation, order or standard adopted by
any state agency to implement, interpret, or make speci

c the law

enforced or administered by it, or to govern its procedure, except one
which relates only to the internal management of the state agencies. 3
11

The Administrative Procedure Act basically requires state administrative agencies to provide the public with advance notice of the
content of new regulations or regulation changes.

It provides the

public an opportunity to comment on the regulations, and gives the
groups or individuals who will be affected by the regulations time to
prepare for operating under the new or revised regu1ations.4
The Office of Administrative Hearings (OAH) in the State Department
of General Services is responsible for reviewing agency regulations for
compliance with the Administrative Procedure Act regarding public
notice requirements, appropriate style, and citation of authority.
addition, the OAH is requi

In

to (1) file with the Secretary of State

and the Rules Committees of the Legislature each state agency•s adopted
and repealed regulations (Government Code Section 11380), (2) send
standing committees of the Legislature a copy of the California
Administrative Register, which includes notices of proposed actions
(Government Code Section 11409.7), {3) file with the Senate Rules
Committee and the Speaker of the Assembly proposed regulation changes
at least 30 days prior to their adoption (Government Code Section
5

11423), and (4) include in the notice of proposed rule changes an estimate of di

or savi

agencies resulting from such

on

e (

Under the Administrative Procedure Act, no regulation is valid
unless it is consistent with the authorizing statute, is reasonably
necessary to effectuate the purpose of the authorizing statute, and is
promulgated in accordance with the requirements of the Administrative
Procedure Act.

In the case of emergency regulations, the facts cited in

the statement of emergency must constitute an actual emergency
(Government Code Sections 11374 and 11440). A regulation is normally
effective 30 days after it is filed with the Secretary of State unless
the authorizing statute specifies otherwise, it concerns either an
emergency or an agency•s reorganization, or the issuing agency prescribes
a later date {Government Code Section 11422).

Emergency regulations

can become effective upon filing and are in force for no more than 120
days unless readopted with the express prior approval of the Governor
(Government Code Section 11422.1).
The Administrative Procedure Act does not authorize any state
office to review regulations for clarity, effectiveness, legality, need,
or taxpayer expense.

6

REGULATIONS REVIEW IN OTHER STATES
As

1978, the legislatures in 34 states,

states. and the Attorneys General in

Governors in two
were authorized to

review administrative regulations.5 The review procedures of the states
vary in terms of the authority for reviewing regulations, the scope
of the review, the structure of the reviewing office, the powers of the
reviewing office, and the time constraints for conducting the review.
AUTHORITY
The authority for conducting a review of administrative regulations
may be a concurrent resolution of the Legislature, a statute, and/or a
constitutional provision.

In most states, the authority to review admin-

istrative regulations is a statute.
SCOPE
Of the 34 states that have established legislative review of regulations, six states review proposed regulations, 14 states review
existing regulations, and 14 states review both proposed and existing
regulations.

Two states only review regulations of specified agencies.

In the two states where the Governor reviews regulations, only proposed
regulations are examined.
We found that 36 states review regulations which have been issued
to interpret state statutes but few states review regulations derived
from federal statutes or court orders. Also, a few states review regulations which are contained in publications other than the official
Administrative Procedure Act (APA) publication.

7

PURPOSE
review
determine if regul

ons

es

ons are con

ew
e,

arbitrary, capricious, consistent with legislative intent, contain
substantive errors, and/or are beyond the authority

egated to the

agency.
STRUCTURE
In the 34 states, legislative committees or offices review administrative regulations.

The most common review body is the special

joint committee, although some states assign the review function to
existing committees or research offices that report to the legislature.
In 18 states, one or both houses of the Legislature must sustain the
review committee's action before a rule is disapproved.6
The Attorneys General in at least three states review regulations
for legality or constitutional standing while, in several other states,
the Secretaries of State review regulations for adherence to public
notice requirements and conformance with required format.
POWERS
Twelve state legislatures have only advisory powers with regard to
regulation review.

Six legislatures have the power to disapprove pro-

posed regulations, several are empowered to nullify existing regulations, 11 legislatures can modify regulations and several others have a
combination of these powers.

Nine state legislatures have authorized a

review committee to disapprove or suspend rules during an interim
period.

8

If the legislature has the power to approve or disapprove regulations, it is said to have legis1ative veto
11

tee has the

sapprove regul

with the "co1m1ittee-veto. 11

11

ons,

power.
is

If a review commitd to

Simi1 arly, if one

empowered
1 islature is

authorized with such power, it is said to be empowered with the

11

Single-

house veto," which can be employed by passing a one-house resol ution.7
In most states, if the initial review committee votes to suspend a
rule, it must introduce a bill or resolution for consideration.

If the

bill or resolution is enacted or adopted, the rule is repealed and may
not be reinstated by the agency.

If the bill or resolution is not

enacted or adopted, the rule stands and the review committee may not
suspend it again.
In states where the Governor is authorized to approve and disapprove
regulations, wide discretion in assessing the appropriateness of the
regulations is provided since the APA of these states does not set
standards.
TIME LIMITS AND WORKLOAD
In most states which have a process for the review of administrative regulations there is no specific time limit for the legislature or
executive review office to disapprove regulations. The time limits in
states which have them vary from the end of the next regular session of
the legislature to anywhere between 30 days and two years.

The survey

suggests that the review process works better in states that have
established specific time limits on the oeriod for reviewing regulations.

9

The

me

ew regulations ranged from one

i

week to

on

annual

ew.

states have
regulations

as many as 550

seven

ished (in most states

on was

nee the

since 1975)
month for

are submitted

lation review commi
ree to

range from

once each
requi

ght

for review efforts

f of a personnel-year to 15 personnel-years annually.

CONSTITUTIONALITY
Legislative Review
Separation of powers is a potential constitutional issue with
regard to legislative review of administrative regulations.

If

legislative review of administrative regulations is only advisory or
culminates in a statute, the literature does not identify a constitutional problem.

slatures,

1

r

committees, or individual mem-

bers may comment on regulations under current law and the legislatures, of
course, are authorized to make, repeal, and change laws.
The constitutional issue of separation of powers arises when
legislatures suspend or nullify regulations by means of committee
action, or by means

a

ngle or

house resolution.

Such action is

referred to as the 11 1egis1ative veto. 11
The separation of powers question exists with regard to the
legislative veto because it is not clear (1) whether rulemaking is more
a function of lawmaking or of carrying out the law, and {2) whether a
legislature can invalidate a rule by means of a resolution.

Proponents

of the legislative veto contend that because the legislature authorizes
10

exec

ve

es

ons

it can

so as a body or
ons.

to

re s

proper

i

incl

laws,

or

ons.
veto

1

law is the

on of the

the

ve

government and that

rulemaking is a function of carrying out the law.
tend the legislature may not veto

ons by resol

legislature may make no law
regulation

They contend that

must enact a

ons since the

Opponents consider a

be a law that can be modified only by

regulation.

tion, whi

Opponents also con-

or another

the legislature to change a law, it

11, but for an administrative agency to modify a regula-

has

t

it

only

another regula-

tion.
The issue

1

constitutional has not
levels.

s1

ve

re

regulations is
ther

t~e

state or federal

Although there have been numerous lawsuits on this issue, the

courts have declined

render a

sion.

the legislative veto have an

zing

Some states which exercise
ision in their constitu-

tions while others do
Executive Review
The literature did not
executive review of admini

sc1ose constitutional issues arising from
ve regulations.

A constitutional issue

may exist, however, when one executive department attempts to void the

11

regul

ons

exec

a

ve

9

tuti

The 1egis1

ve offices

that such

ons

ew

been

rules,

more readable

i

ic awareness

in drafti

ly reported

es

ons, more l

care

slative awareness

ies
the

of

regulations, and the opportu ty for the legislature to determine whether
its policies are being implemented.

The executive offices were

evenly di

ded in their assessment

of how regulation review efforts by legislatures have worked.

Some said

that the review efforts had almost no effect on regulations and had
increased costs.

Others reported

cant impact on the formu1
legislative review i
stands on

1ar

ude:

1

on

slative comments have signifions.

Other comments regarding

(1) it

cs, (2

es from taking firm

it

in improved regulations,

(3) it has crea

interest groups could appeal, and

(4) it has caused delays in carrying out the law.
Legislative review of regulations appears to work well if the
following conditions exist:

(1) the authorizing statute for regulation

review is clear and sufficiently

iled regarding both the procedures

to be used in reviewing regulations and the responsibilities of the parties involved in the re ew process, (2) the reviewing entity is
interested in reviewing regulations

devotes time to making the review

process work, and (3) there is

cient staff assigned to the task.

When one or more of

s

review
12

ssing, the effectiveness of the

in Hawafi

es
Among the suggestions made
improve the review of regulations were that

ve
(1)

ces
increase in

the number and expertise
prohibited from publi

es
ng their

than the official APA publication since such practice
requirements of public notice and consideration
the legislature not delegate so much authority to admi strative
cies, and (4} legislative intent of laws be clearly stated.

APA

11

on

c 1i

i

Congressi

ve

are

as

I!

11

devices

covers a

i

authori

imple-

mentation

ies are usually required to

submit

or

s

effective
tive

s

ti
In 1978.

Ji

i

Review

n

impact

of

group for
not
i

a

Pres

ons

r

dent

so establi

a Regulatory Council,

atory agencies, to review regulations that cross agency lines. The
s

is

ve or inconsistent regulations

i

the business sector and general public are not overburdened
actions of the agencies. The Regulatory Council

i

so

the
a single

calendar of major regulations planned by the agencies.
Because the Regulation Analysis Review Group and the Regulatory
Council were just established in 1978, there has not been sufficient
experience to evaluate their performance in reviewing regulations.
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s

a

a

ons

s

ve

a

were

decided

ew

ons

1

ies,

t

addi

onal

staff

regulations i

the

that an

already

agencies

formal judi
superior

ations is

ew of regu1
wi

ive committees, a

ons is

1

appeal rights

e

suit in the
Supreme

,12 and

evaluations of agency performance in carrying out programs are periodically conducted.
Evaluations

e, are

departmental

i-

cally conducted by the Auditor General, the Legislative Analyst, and
other legislative staff.

Most audits, budget reviews, investigations, or

hearings, however, focus on a particular program or area of controversy.
Within the Legislature, there does not exist the time nor the capacity to
review systematical
functions of

me frame,

thin a

as two-years, the

state departments, boards, commissions, and agencies for

conformance with statutory mandates.

A large part of this li

tation is

due to the numerous and complex statutory mandates imposed by the federal
government upon state agencies.
An example

judicial

ew

the adequacy of a California admi-

nistrative regulation is Armistead v. State Personnel Board, 22 Cal. 3d
198 (September 22, 1978), in which the California Supreme Court ruled

that a section of the Personnel Transactions Manual, a manual containing
detailed personnel rules of the State Personnel Board, was invalid
because it constituted a rule of general application that was not duly
promulgated and published as required under the Administrative Procedure
17

y

stri

was

so

Act.

e

sonnel
more
validi

other man

s.

guidelines
duly promu1
Admi

to

i

ve

on and are not

i

ch

P

the

t.

REVIEW BODY

labor

Most representatives of business
ve

Legislature review admini
the Legislature is

ng

lations.

nee

making the laws of the state, it

ble

should monitor the development
Mo

ew were

d

an

become mandatory in
better

ies.

office

ew

e

Legislature 1 s time

re
ly trai

i

many subject areas admi
persons,

departments.

s 1ature

ons
regul

which are the source of
prob 1em may be

ons, and

ve

cer,

Other major concerns of agency
legi

ve di

laws

a consti

ons

tionally equal

(1)

( 2)

ew

is assigned to review,

ve

if one

with approval

were that

re enacts

sl

in

Several agency staff

stated they

departmental

d

constitu-

or

regarding regulation review
the

on of

e

rev

of

to

on

of

a new
some

a-

tions
hearing
(3)

t in an

ncrease in

aws

i

one-

i

all
ve
ticular

a

a

ce or

a

regulations.

ons

agencies is

some
r

or

concerns were
lations were
as important

form this

ne if they

a function as

are comp

i

i

opinion
part
and/or

y as

d
an

1

is

ons

in

Cali

numerous

ve

a

concern

regulations outside of the code, and

The

ism for reviewing
nci

regulations?

2)

establish a

strative regulations.
ishment of a formal

ons

i

review process are:

es and
ic

ations suggest the need

unnecessary and burdensome
formal mec

in

1) What governmental entity should review

What should be the scope of the review? 3) What powers

should reside in the reviewing entity? 4) What time constraints should
be established for the review?

and 5) What cost is involved in

establishing an effective means of revi

regulations?

ng

CHOICE OF GOVERNMENTAL ENTITY
The governmental
review admini

es

ve

d be assigned and/or created to
ons are

tive branch, (3) an independent

slature, (2} the execu-

(1)

ssion, and (4) the courts.

available information and

Based on

other states, a review of

regulations by the Legis ature or

exec

ve branch appear to be the

more workable options.13
The advantages of legi
1)

ve

ew are:

The Legislature is in

on to evaluate conformance

with legislative intent;
2)

The experience
review

3)

The 1 imited and in

1

appli

sl

res with successful

in California; and

review of regulations that is already
could be formalized.

The di

of 1

1)

ona1 issue

sl

ve

ew are:
on

ra

powers that could be

i

e on

is issue

in
2)

The imposition of significant new workload on members; and

3}

The difficulty of holding review hearings and investigations
because of the absence of members during legislative recesses.

The advantages of executive branch review are:
1)

Lower initial costs and a shorter training period due to
availability of technically trained staff;

2)

Greater access to technically trained personnel to evaluate the
necessity of certain rules, e.g., drug contents and other
health safety regulations;

3)

Potentially greater acceptance and more cooperation by the
executive departments; and

4)

Year-round availability of both officials and staff to review
regulations.

The disadvantages of executive branch review are:
1}

Potential conflict with other separately established constitutional offices, e.g., State Board of Equalization, and

2)

Assessment of conformance with legislative intent may
not be adequately served by the executive branch.

SCOPE
It is not clear if it is better to review all or only selected regulations because of the wide variation in the scope of other states' regulations review.

One way, however, to limit the scope of regulation review
21

would be to restri

the review to major legislation.

This could be done in

the same manner as the Congressional Veto, wherein the authorizing statute
ns a

tingent on 1

ve

ause

slative consi

on.

to li

t 1

on conslative

involvement in reviewing regulations would be to require the executive
review office to inform and consult with the legislative standing committees or research offices when there are substantive concerns on major
regulations.
POWERS
The powers which could be assigned to the review body include
1) advisory powers only, 2) authority to suspend proposed regulations,
3) authority to nullify existing regulations, or 4) a combination of
advisory and suspension and/or nullification powers.

States where the

review body has the authority to disapprove rules have the more effective
programs.
TIME CONSTRAINTS
The review process appears to work better in states that have
established a specific time limit for reviewing regulations.

A maximum

of 90 days appears to be appropriate for review of proposed regulations.
COSTS
Based on the experience of the other states, it is estimated that a
review of all proposed state regulations in California would require a
professional staff of between five and 20 persons at an annual cost of
$200,000 to $800,000 and that a review of all proposed and existing
regulations would require between 10 and 40 personnel-years at an annual
cost of $400,000 to $1,600,000.14

1.

2.

The
1
of admini

3.

4.

5.

Most
since

to
in

1960.

footnote 2.
Attorneys
Georgia,
6.

States
dation
Maryl
Dakota,

In
recomrnenne,
ina, South

7.

8.

9.

10.

11.

12.
13.

Ibid,

14.

The

were

Facts:
1)

The
an

y 1

i

on

2)

.

(

regulations.)
3)

Ca 1i forni a agencies issued approximately 800 regul
1977.

on sets

on
prois does
ng

Assumption:
are no less and no more
of other states.

Cali
than the

ex or lengthy

Conclusions:
An estimated
review of
currently
informal

-years are
regu1
ons
states

to conduct regulation
evel of effectiveness as
ew is not extended to

11

The formula is:

1
800

= -2

::: 2. 2 (800)

2
X

X

= 2.2 (800)
170

X

X

If a rev
that staff

=

1760

170

= 10.35

ons is conducted,
double. ( x 2 =

guess is

If proposed
ons were reviewed, then the personnelhour requi
mated to double again from 20 to 40
personnel-years if all regulations (proposed and existing and formal and
informal) are re ewed.
Average co
certain poi

ons may decline as staff increases up to a
"'""''"'"' .. , currently indeterminate.

APPENDIX 1
EXAMPLES OF DEPARTMENTAL MATERIALS CONTAINING REGULATIONS WHICH ARE NOT
FOUND IN THE CALIFORNIA ADMINISTRATIVE CODE
I. Medi-Cal Eligibility Manual.
This manual includes both regulations contained in the California
Administrative Code and regulations not found in the California
Administrative Code. It is prepared by the State Department of Health
Services and covers approximately 800 pages.
The statutory authority for this manual appears to be Welfare and
Institutions Code Section 10554.1 which authorizes the Director of the
Department of Health Services to adopt regulations, orders, or standards of general application in department publications other than the
California Administrative Code or the California Administrative
Register if they are not promulgated pursuant to Welfare and
Institutions Code Section 16309 or Health and Safety Code Section 1530.
The California Administrative Register contains the departmental notices of proposed regulations and the periodic supplements to the
California Administrative Code as authorized by Government Code Section
11409.
A copy of this manual and its updates are sent to and maintained
by the Assembly Health Committee.
An example of a manual regulation developed from a regulation contained in the California Administrative Code is Medi-Cal Eligibility
Manual, Regulation 2C of Manual Letter No.8. This regulation was
developed from California Administrative Code, Title 22, Section 50115.
II. California Department of Social Services (DSS} Manual of Policies
and Procedures.
This manual is prepared by the State Department of Social
Services. It consists of three volumes, and covers approxiamtely 2,700
pages of regulations concerning among other things:
1) standards for
fraud;

welfare departments to prevent welfare

2) instructions for carrying out the AFDC Program;
3) instructions for forcing absent parents to pay required child
support payments; and
4) instructions for

nistering the Food Stamp Program.

1-1

The statutory authority for this manual appears to be Welfare and
Institutions Code Section 10554. Section 10554 authorizes the Director
of the Department of Social Services to adopt regulations, standards,
and orders of general application in departmental publications other
than the California Administrative Code or the California
Administrative Register if the regulations are not promulgated pursuant
to Welfare and Institutions Code Sections 16003, 16201, 16309.
A copy of this manual and its updates are sent to and maintained by
the Assembly Human Resources Committee.
III. California Workers' Compensation Insurance Manual of Rules,
Classifications, and Rates.
This manual is prepared by the Workers' Compensation Insurance
Rating Bureau with the approval of the California Insurance
Commissioner. The Workers' Compensation Insurance Rating Bureau is a
private sector entity which suggests to the Insurance Commissioner
minimum rates for workers' compensation insurance. The rates
suggested by the bureau are subject to the approval of the State
Insurance Commissioner. The Workers' Compensation Insurance Manual
governs the underwriting of workers' compensation insurance and
employers' liability insurance in California. The manual contains the
rules governing such underwriting of insurance, identifies the classifications of occupations and businesses which may obtain workers' compensation insurance, and specifies the minimum rates at which such
insurance may be sold. The manual contains approximately 200 pages.
Statutory authority for the manual is contained in Insurance Code
Sections 11650-11663, 11732, 11732.1, 11740, 11750, 11750.1, and 11751.
This manual is referenced in the California Administrative Code, Title
10, Section 2350.
EXAMPLES OF OTHER DEPARTMENTAL PUBLICATIONS
I. Department of Insurance Bulletins.
Bulletins of the Department of Insurance contain rules of the
Department. An example is Bulletin No. 74-2B, Department of Insurance,
dated January 15, 1979, concerning title insurance rebates. It is
directed to all title insurers, underwritten title companies and
controlled escrow companies.
Copies of these bulletins are sent to and maintained by the
Assembly Finance, Insurance and Commerce Committee.
II.

Department of Corporations Releases.

Releases of the Department of Corporations contain interpretations
of statutory law. Release No. 3-F, Department of Corporations, dated
September 30, 1971 (Enclosure F) contains guidelines for determining
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whether an agreement constitutes a franchise. These releases are sent
to and maintained by the Assembly Finance, Insurance, and Commerce
Committee.
III. Industrial Compensation Rating Schedule.
This rating schedule is referred to in California Administrative
Code, Title 10, Section 2351.
IV.

Chemical and Dyestuff Rating Plan.

This rating plan is referred to in California Administrative Code,
Title 10, Section 2351.1.
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APPENDIX 2
SURVEY QUESTIONNAIRE AND SUMMARY RESPONSES
FROM LEGISLATIVE OFFICES REVIEWING
ADMINISTRATIVE REGULATIONS

Legislative Review Offices
Survey Questionnaire on Regulation Review
Please summarize your state's statute that establishes legislative
review of administrative regulations.
1.

When did the Legislature or one of its committees commence
reviewing administrative regulations?

2.

What is the scope of this legislative review?

3.

What kind {e.g., attorneys, auditors, consultants) and how many
staff are involved in this legislative review of administrative
regulations?

4.

What powers can be exercised by the Legislature, or the
committee? How often are these powers exercised?

5.

Approximately how many regulations {or volumes) are subject to
the statute establishing regulation review by the Legislature?

6.

On the average, how many new, revised, or repealed regulations
are submitted by agencies for legislative review in a year's
period? Approximately how many are actually reviewed annually
by Members or staff of the Legislature who are assigned to
review regulations?

7. Approximately how much time is devoted by Members and staff of
the Legislature to the regulation review function?
8.

Approximately how long does it usually take for the Legislature
to review the regulations? {This should be from the beginning
to the end of each phase. If different phases are involved,
please estimate the approximate time required for each phase.)

9.

Do you (or the legislative committee responsible for reviewing
administrative regulations) generally express your concerns to
or consult with the relevant executive agency prior to
suspending or nullifying regulations? Would this be advisable?

10. Approximately how many regulations have been commented on
either in an informal manner or through a legislative resolution since the enactment of the statute providing for regulation
review by the Legislature? How many regulations have been
suspended or nullified?
11.

What have been the effect of the comments, rule suspensions, or
rule nullifications on: (a) the existing rules or proposed
rules, (b) the administrative agencies, {c) the Legislature,
and (d) the judicial branch of government? (For example, after
the Legislature acts on regulations, does the administrative
agency ignore the Legislature's action, revise the regulations,
or wait until the Legislature enacts a clarifying statute? Has
legislative review required long delays in adopting regulations?)
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12.

Do you believe that private or public interest groups have
strengthened their lobbying position because of the establishment of legislative review of administrative regulations? If
so, which type of groups and what would you suggest be done to
protect against such a development?

13.

What is your overall assessment of how well (or not well)
legislative review of administrative regulations is
functioning?

14.

What changes, if any, are necessary for a more effective
program?

15.

What are the favorable (beneficial to the public) and the unfavorable results of regulation review by the Legislature? What
are the reasons for this?

16.

Would you like to add any comments regarding your state's
experience with this type of legislative review?
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SUMMARY OF QUESTIONNAIRE RESPONSES FROM
LEGISLATIVE OFFICES REVIEWING ADMINISTRATIVE REGULATIONS
Responses to Questions:
1. Most commenced reviewing regulations subsequent to 1975.
2.

The scope of regulations review varies widely.

3.

The staff assigned to review regulations generally consists of
attorneys or attorneys and analysts.

4.

Types of powers that may be exercised range from advisory to nullification of regulations.

5.

The number of volumes of regulations ranges from four volumes to
volumes and cover up to 21,000 rules.

6.

An average of 170 regulation sets, covering 3,000 to 4,000 rules,
are submitted annually for review by the legislatures.

Generally,

all regulations submitted for review are reviewed by the staff of
the legislative committees.
7.

Members of the regulation review committee generally meet once each
month for three to eight hours at a time. The average amount of
staff time devoted to regulation review by a legislature is four
personnel-years, but the range is anywhere from one-half of a
personnel-year to 15 personnel-years.

8.

The length of time taken to review regulations ranges from one week
to two years.
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9.

In nearly all states, members or staff of the regulation review
committees consult with officials or staff of the executive agency
prior to vetoing a regulation or recommending that a regulation be
vetoed by the Legislature.

Nearly all legislative committees

stated that they believe this policy of consulting with the executive agency reduces the number of regulations that necessitate
formal action by a committee or the full legislature.
10.

Regulation review committees in different states have commented on
as few as seven regulations and as many as 550 regulations since
commencing their review function.

In legislatures that have formal

veto powers over regulations, the range of vetoes is anywhere from
zero to 81 vetoes since regulation review was commenced.

In one

state (Florida), the administrative agencies have modified 394
regulations as a result of regulation review, which commenced in
1975.
11.

(a)

The legislative committees conducting regulation review stated
that rules have generally become more readable, the public has
become aware of the rules of administrative agencies, and
generally the executive agencies modify the regulations
objected to by the review committee.

(b)

Agencies have become more careful in drafting regulations and
some delays have resulted.

(c)

Legislatures have become better informed of executive actions
and are provided a larger role in formulating state policies.

(d)

Very little information was available on the question of the
impact on the judicial branch of regulation review.
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12. Generally, the legislative committees responded that interest
groups have not strengthened their lobbying position as a result of
legislative review of administrative regulations, although a few
stated that lobbying positions had been enhanced.
13. Generally, the legislative committees responded that legislative
review of administrative regulations has been working well.
One respondent said it was working poorly (due to lack of
interest on the part of the members) and three others stated that
it was working only fairly well (due to staffing needs and lack
authority to act on regulations during the interim or because
the Legislature lacked the expressed power to suspend
regulations).
14.

The legislative committees stated that the changes needed to
establish a more effective regulation review procedure include:

a

more staff; b) a means to prevent agencies from avoiding the APA
procedures by placing their policies in publications which are not
the official APA publication; and c) the authority to review and
comment on regulations during the legislative interim.
15. The favorable results of regulation review are reported to be:
a) Legislators obtain a better understanding of the workings of the
executive branch agencies; b) the legislature ascertains whether
its policies are being implemented; and c) the public gains a forum
to register concerns about regulations and a body to investigate
complaints.

The unfavorable result of regulation review is

reported to be that the rulemaking process is delayed.
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16. Among the comments made about regulation review by legislatures
are:

a) if a state elects to enact a law concerning formal regula-

tion review, the statute should be very specific and as detailed as
possible in order to avoid confusion and delays; and b) regulation
review may not result in a reduction in the number of regulations
but it should improve the quality of the regulations.
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APPENDIX 3
SURVEY QUESTIONNAIRE AND SUMMARY
RESPONSES FROM EXECUTIVE OFFICES RESPONSIBLE
FOR ADMINISTRATIVE REGULATIONS

ible for Administrative Rules

Executive Offices
Survey Questi
Please summarize your
review of administrative

re on Regulation Review
s statute that establishes legislative
ons.

1.

When did the Legislature or one of its committees commence
reviewing administrative regulations?

2.

What is the scope

3.

What kind (e.g., attorneys, auditors, consultants) and how many
staff are invol
in this legislative review of administrative
regulations?

4.

What powers can be exercised by the Legislature, or the
committee? How often are these powers exercised?

5.

Approximately how many regulations (or volumes) are subject to
the statute establishing regulation review by the Legislature?

6.

On the average. how many new, revised, or repealed regulations
are submitted by
ies for legislative review in a year's
period? Approximately how many are actually reviewed annually
by Members or staff of the Legislature who are assigned to
review regulation

7.

Approximately how much time is devoted by Members and staff of
the Legislature to
regulation review function?

this legislative review?

B. Approximately

long does it usually take for the Legislature
to review the regulations? (This should be from the beginning
to the end of each phase. If different phases are involved,
please esti
approximate time required for each phase.)

9.

Does the legisl
administrative
consult with
suspending or

ve committee responsible for reviewing
ations generally express its concerns or
or the relevant executive agency prior to
1i ing regulations? Would this be advisable?

10.

Approximately how many regulations have been commented on
either in an informal manner or through a legislative resolution since the enactment of the statute providing for regulation
review by
s1
re? How many regulations have been
suspended or nul i

11.

What have
rule null i
rules, {b) the
and (d) the
the Legis 1 re
agency ignore
or wait
1
1egi

of the comments, rule suspensions, or
on: (a) the existing rules or proposed
strative agencies, (c) the Legislature,
branch of government? (For example, after
on regulations, does the administrative
slature•s action, revise the regulations,
slature enacts a clarifying statute? Has
ired long delays in adopting regulations?)
1

12.

Do you believe that private or public interest groups have
strengthened their lobbying position because of the establishment of legislative review of administrative regulations? If
so, which type of groups and what would you suggest be done to
protect against such a development?

13.

What is your overall assessment of how well (or not well)
legislative review of administrative regulations is
functioning?

14.

What changes, if any, are necessary for a more effective
program?

15.

What are the favorable (beneficial to the public) and the unfavorable results of regulation review by the Legislature? What
are the reasons for this?

16.

Would you like to add any comments regarding your state's
experience with this type of legislative review?
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SUMMARY RESULTS OF QUESTIONNAIRE SURVEY OF
EXECUTIVE OFFICES RESPONSIBLE FOR ADMINISTRATIVE REGULATIONS

\

Responses to Questions:
1.

Most regulations review commenced subsequent to 1975.

2.

The scope of regulations review varies widely.

3.

The staff assigned to review regulations generally consists of
attorneys or attorneys and analysts.

4.

Types of powers that may be exercised range from advisory to nullification of regulations.

5.

The number of pages of regulations ranges from 3,500 to 18,000.

6.

An average of approximately 1,000 regulations are submitted
annually for review by the legislatures.

Generally, it is believed

that all regulations submitted for review are revised by the
legislatures.
7.

Generally, administrative agencies responsible for regulations were
unaware of how much time the members and staff spend on regulations
review.

8.

The length of time taken to review regulations ranges from two weeks
to four months.

9.

Generally, legislative committees reviewing regulations consult
with the promulgating aqency prior to vetoing a regulation or
recommending that it

vetoed by the legislature.
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10. The administrative agencies responded that legislative committees
have commented on as few as 10 regulations to as many as 300
lations. The number of vetoes of regulations in different
ranged from zero to 150 since regulations review commenced.
11.

The administrative agencies were not clear in their responses as
the effects of legislative action on reviewing regulations.
said that the review had almost no effect on regulations, others
stated that the administrative agencies seriously consider legislative comments, others said that regulation review has caused
hension in the agencies and friction between the legislature and
the agencies, and one said that legislative review is a joke in
their state because the staff doesn't have expertise with regulations.

12. Generally, the administrative agencies were not aware of whether
interest groups had or had

~ot

strengthened their lobbying posi

as a result legislative review of administrative regulations,
although three said it had not strengthened and two said it
13. Approximately half of the administrative agencies responded that
regulation review was working well while the other half stated it
was working poorly.

Those who said it works well attributed this

to more citizen input, the fact that members of the committee are
interested in this subject and spend time reviewing regulations
and that regulation review places a restraint on rulemaking.
who said regulation review works poorly stated that lack of member
interest and lack of staff on the review committee has resul
either only special interest regulations being reviewed or in
lation review not having any effect on regulations.
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14.

The administrative agencies stated that the changes needed to
establish a more effective regulation review procedure include:

a)

more staff and a full-time legislature, and b) development of
staff to assist the committees.
15. The favorable comments made by administrative agencies regarding
regulation review are:

a) agencies are discouraged from promulga-

ting regulations that exceed legislative intent; b) the public is
provided greater input on regulations, c) review by outside
interests rather than by only departmental employees benefits the
public; d) regulations have improved, and e) legislators and state
agency officials have gained knowledge about the problems of
the other branch of government.
The unfavorable comments made by administrative agencies regarding
regulation review are:

a) review of regulations is not affecting

regulations and it increases costs; b) regulation review might prevent agencies from taking firm stands on unpopular topics; c) some
personal financial intrests are believed to be at stake; and d)
there result delays in effecting state policies.
16. Among the comments made by administrative agencies about regulation
review are:

a) a staff of 25 persons is needed to keep up with

and properly research each rule and give the legislative committee
an honest, correct and intelligent analysis of each rule; b) the
legislature should cease delegating so much authority to administrative agencies; and c) legislative intent should be clearly expressed
in legislation.
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APPENDIX 4
ITY OF THE CONGRESSIONAL VETO
{

Congressional Report*)

There have been
cant constitutional objections raised
against congressional veto provisions since their inception in the thirties. However since none of these objections have been considered by a
court, their validity remains speculative. Arguments against the
constiutionality of the congressional veto generally rest upon the
separation of powers doctrine.

•

Opponents of the legislative veto argue that Congress by use
congressional veto is attempting to usurp the constitutional responsibility granted to the President by article II of the Constitution
especially the general provision in section 3 of article II that he
faithfully execute the laws. If the congressional veto can be viewed
primarily as a legislative activity, opponents contend that at least in
the case of a committee veto, there is a impermissible delegation of
legislative power to the committee. Some opponents have argued also
any Act of Congress which has legislative effect must have the concurrence of both Houses and be signed by the President in order to go
into effect. Therefore, it is unconstitutional for Congress to delegate
to only one of its Houses or to a committee the authority to disapprove
or approve an Executive action.
tutionality of the congressional veto argue
Proponents of
that this device is emphatically legislative in character since it
requires legisl
ve
in the form of a statute in order for i
provisions to go i
. The fact that Congress conditions its
grant of authority to the Executive upon its subsequent right to 11 Veto"
proposed Executive
on taken pursuant to the underlying statute does
not destroy the fu
ly legislative character. Article I, secti
8 of the Constitution grants Congress considerable legislative powers
the authority to make all 1aws 11 necessary and proper 11 for the exec uti on
of these powers. The congressional veto device is conditional legislation well within the legislative authority granted by the Constitution.
In response to the addi onal argument that the committee veto is invalid
because of Congress' i
ssible delegation of legislative authority
its committee,
the congressional veto would argue that
since Congress
ty to delegate its legislative powers to
Federal agencies, it
surely delegate its legislative powers to
several of its own
ttees acting as an agent of the Congress.

*Congressional Oversight: Methods and Techniques, prepared
Subcommittee on Oversight Procedures of the United States Senate
Committee on
Operations, by the Congressional
Service of
of Congress and the General Accounti
94th Congress,
ion, July 1976, pp. 18-19.
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IX 5

IFORNIA LEGISLATION REGARDING

1

ONS
1977-78 Session

SCA 25 (Holmdahl), proposed
nate the power of administraunconstitutional or unenforceable,
made a determination that enforcement
federal law or federal regulations.
voters at the June 1978 statewide
Chapter 131,
requi
of a
concise
related to
proposed ac
resul ti

Resolution Chapter
the Senate
standing
study
office i
mendation
requets
Legisl
the

(Vicencia), among other things,
proposed adoption, amendment, or repeal
ther the express terms or a clear and
ng laws and regulations directly
on, a statement of the effect of the
mate of direct costs or savings
regulations.

AB 1026

--:""1~--:"lf-..........,:--r--

of 1978 ACR 45 (Chimbole}, authorizes
Speaker to direct
ces of research of each house to
ations. The reviewing committee or
its concerns, if any, and its recomution be adopted which either
reconsider its action or the
restrict the regulatory powers

-.;:_.~..:::-i-..;.,.:.._--.-.,.,.--'Assembly

a Joint Legislative Committee on
ew regulations of state agenations exceed the scope of
agencies.
the Legislature to review proposed
determine if such proposed reguons are within the scope of authority

AB 56

regu1
lations
vested
AB

i

aw.

other things, required policy
receive administrative regulations,
conformity with enabling legislaes or regulations which do not coning legislation, the committee could
on
invalidate the regul
or

rule.
J nt Legislative Committee on
state regulatory agencies. This
a) evaluate the perfor-

mance of
authori
overlap
agency regul
agency poli
of consumers
committee 1 s
and the Governor.
January 31, 1983.

agencies in adhering to statutory
corrective action on regulations that
; c) analyze the costs and benefits
d) make recommendations on statues and
ons to promote the economic we11
government. An annual report on the
would have been submitted to the
sl
s measure would have remained in effect unti

AB 365 (Chimbole) would have, among other things, required that proposed
agency regulations be referred to appropriate committees of the
Legislature for review and determination for consistency with
intent and purpose
the enabling statute of the relevant agency
If the committee determined a state agency is exceeding i
tuory authority or acting inconsistent with the intent and purpose
of the enabling statute of the relevant agency, the committee
would have informed the state agency of such finding and the reason
therefor. If the state agency did not modify its proposed regulation in a manner which would, in the determination of the commitee
bring it within
scope of authority vested in the agency, the
committee would report its findings to the Senate and Assembly
recommend adoption of a concurrent resolution stating that
lation is faulty.
AB 1435 (Egeland) would
adoption, amendment, or
each member of relevant
mailed to interested

required that notices of every proposed
repeal of regulation be filed with
committees of the Legislature and
isory agencies in state government.

AB 1522 (Perino)
d
established a Joint Legislative Commi
with the authori
review agency regulations for conformance
state statutes.
cation by the committee to the agency
the proposed
on was being considered would prevent the
from taking
1 a committee recommendation was made or
days had passed.
of the regulation by the committee would
permit the
1 on to take effect. If the committee disapproves
the regulation. it would seek disapproval of it by the Legislature
ution within 30 days of receipt of the regulavia a cone
tion but failure
the concurrent resolution within 30 days
would permit
on to take effect.
ACA 17 (McAlis
authorize
lations

proposed that the California electorate
re to invalidate state agency reguresolutions.

ACA 69 (Chimbole
authorize
for up to

proposed that the California elec
re to suspend administrative regulations
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SB 63 {Campbell
or rule
mittees
enabli
regu1
tion,
lidating it
houses of
This bill
California
powers.

that every adopted regulation or
assigned to appropriate policy comreview for conformity with
i
committee determined the
with the enabling legis1aa concurrent resolution invaution was adopted by both
regulation or rule would be voided.
ve only upon the appproval of the
a measure to authorize such legislative
, among other things, required
legislature to review proposed
ne if they are within the agency's
committee determined· the agency has
committee would be required to notify
within 30 days of having received
on. If the state agency did not modify
bring it into conformity with the law,
, the committee would recommend its
the Legislature and recommend that a con
ing such proposed regulation be
tion would become effective if the
resolution disapproving such pro11 would have become operative only if
ion is adopted by the electorate.

•

SB 973 (Zenovich
of the
sl

SB 1217 (
state
Budget
impact in
federal
SCA 8 (Campbell)
authorize
tions

appropriate standing committees
agency rules for conformity with the
1 islation. If the committee deterunacceptable, such rule could not be
of a majority vote of the Senate
also required the relevant comon their review of all rules
the previous year.
that regulations initiated by
of the Joint Legislative
ations have a General Fund cost
not required by federal law,
the California electorate
approve and dissapprove agency regulautions.
the California elecagency regulations by

SCA 41 (Zenovich)
d
authorize the Legisl
changes to agency

proposed that the California electorate
re to approve, disapprove, or make suggested
ations by means of concurrent resolutions.

1979-80 Session
AB 171 (McAlister) would require the relevant standing committees of
the Legislature to review administrative regulations for conformance with enabling legislation. If the committee finds the regulation conflicts with the intent of the enabling legislation, the
committee may introduce a concurrent resolution to invalidate the
rule. A Member of the Assembly or the Senate may, notwithstanding
the findings of the committee, introduce such a concurrent resolution. If the concurrent resolution is adopted by both houses of
the Legislature, the regulation is voided. This bill becoomes law
only if ACA 16 is adopted by the voters.
AB 215 (Vicencia) would (1) require that a copy of the California
Administrative Register, which includes notices of proposed
actions by administrative agencies, be supplied to each Member
the Legislature, (2) requires that the digest in the written statement accompanying new or emergency regulations be in a format si
lar to the Legislative Counsel's Digest on legislative bills; (3)
require cost estimates in the statement accompanying the new or
emergency regulations to be prepared pursuant to guidelines
prescribed by the Department of Finance; and (4} authorize
interested persons to seek injunctive relief to enjoin the effectiveness of regulations.
AB 1111 (McCarthy)
d (1) establish an Office of Administrative Law
to review proposed
ations pursuant to specified standards, (2
authorize the director to approve or disapprove of proposed regulations, (3) provi
a procedure for reviewing existing regulations.
and (4) require
agencies to make certain findings relative
regulatory actions.
ACA 16 (McAlister)
d
nistrative regulations
SB 44 (Carpenter), as
1977-78 Session.

by

ze the Legislature to invalidate admiconcurrent resolution.

ntroduced, is the same bill as SB 71 of the

SCA 4 (Carpenter)
d
administrative regul

ze the Legislature to nullify
ons by concurrent resolution.
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